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MEMORANDUM OF POINTS AND AUT TIES

INTRODUCTION

The prosecution is seeking to introducc lestimony that will prejudice Mr. Jackson’s right
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to a fair trial through irnplausible testimony that will mislead the jury. Strikingly, the District
Attorney is alleging at |east seven prior sexual offcnses, yct only one of the seven alleged victims
is scheduled to testify.! In place of the alleged victims, the prosecution seeks to introduce the
testimony ot a collection of disgruntled former employees, paid tabloid infonnants, and other
disreputable characters.

This testimony has previously been prescated to two criminal grand juri¢s and one civil

r jury, and the all three juries have rejected the testimony as false. Five of the witnesses were

found ta have lied about Mr. Jackson, by a civil jury, and two of them were found to bave stolen
from him, This is not the sort of prior sexval offensc evidencc that the legislature intended to
permit when it enacted Section 1108, MTr. Jackson asks that this Court find that the prosecution's
“evidence” is so lacking in credibility that il should not be allowed at trial based on its tendency
to mislead the jury.

ARGUMENT

18 ||
19

20

21
22
23
z2¢a
25
26

27

NOT CREDIBLE

The constitutionality of Evidence Code Section 1108 is dependent on the trial court using

sound discrction to prevent the admission of Section 1108 evidence “in cases where the
admission of such evidence could result in a fundamentally unfair trial.” (Peaple v. Falsctia
(1999) 21 Cal.4th 903, 917.) “By subjecting evidence of uncharged sexual misconduct to the
weighing process of section 352, the Legislature has ensured that such evidence cannot be used
in cases wherc its probative value is substanlially outweighced by the possibility that it will -
consume an undue amount of time or create a substantial danger of undue prejudice, confusion of
issues, or misleading the jury.” (Falsetta, supra, 12 Cal.4th 903, 917-918.) Here, the

introduction of the proffered testimony would undermine Mr. Jackson’s right to a [air trial by

* The defense has yet ta reccive current discovery regarding this witness.
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misleading the jury and thereby creating undue prejudice.
A. The Proposed Testimony Has No Probative Value Because It Is False.

This is not the first time that the prosecution has sought to introduce this evidence in a
judicial proceeding. This is the same “cvidence” that left two separate grand juries so
unimpresscd with the prosccution’s “case™ that they did not return indictments. In ¢ach of the
occasions in which a grand jury or civil jury has had the opportunity to listen to"v}i'lncssés like
QIS - SR - jurors have found the witnesses to be incredible. In the
civil trial, the jury went as far as to find that Mr.-and Ms.- not only lied about
Mr. Jackson, but that they stole from him as well. The only thing probative about the prapascd
testimony of these witnesses is that it will demonstrate to the jury that the District Attomey
maintains the same fact checking standards as Hard Copy and the National Enquirer.

Predictably, the prosecution’s papers mcreiy gloss over the issue of whether or not there
is any reason to believe that the alleged prior acts actually occurred. The prosccution’s 63 page
motion devotes a single paragraph tu the “degree of certainty of defendant’s commission of the
prior offenses.” The District Attorney makes a general argument that a conviction is not required
for evidence of a prior offensc to be admissible and points out that such offenses are otten nut'
reparted. (Motion, page 58.) The prosecution neglects to mcention that the testimony in question
in the cascs cited by them, is the testimony of prior victims with no opportunity or motivation to
lie about the prior offense conduct. The prosecution’s treatment of this issue implies that the
evidence they are seeking to admit is of the kind that is typical in sexual abuse cases. This is not
the casc, There are no published cases in which a trial court has allowed prior offense testimony
of this nature.

B. The *“‘Similarity” Of The Prosecution’s Evidence Does Not Overcome The Witnesses

Total Lack Of Credibility.

The prosecution cites, People v. Dancer (1996) 45 Cal.App.4th 1677, People v. Caitlin
(2001) 26 Cal.4th 81, Peaple v. Soto (1998) 64 Cul. App.4th 966. People v, Kraft (2000) 23
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Cal.4th 978, and others (Motion, pages 43-49), to argue that its proposcd testimony 1s admissible
because it describes conduct that is similar, and even identical, to the charged conduct. The cases
cited by the prosecution, however, do not stand for the proposition that any cvidence of prior
sexual offenscs, no matter how flimsy, should be admitted if the conduct described is similar to
the conduct in the pres.cnt case, The courts have held that similarity can overcome reinotcness
and other defects under Section 352, however, they have not held that similariq; rc'sc-ues- |
testimony that is utterly lacking in credibility.

The evidence in all of the cases cited by the prosecution is distinguishable from the
evidence in present casc because in all of those cases the cvidence was of a much higher quality.
For example, in Dancer, the evidence of prior offenses was the defendant’s actual conviction for
the prior child molestation. ln Falsctta, the evidence was also that the defendant was convicted
and there plead guilty in two prior rape cases. In Suto, the cvidence was testimony from the
actua) two prior alleged victims, Unlike the cases cited by the prosecution, therc is no credible
evidence that the conduct even vecurred, so it is unnecessary to even get to the question of
whether the conduct is similar to the charged conduct,

C. The Proposed Testimony Does Not Serve The Purposes Of Evidence Code Sectioﬁ

1108 Or 1101(B).

allegationg arc public knowledgc.

The prosecution’s proposed testimony does not constitute the kind of independent sources

that will corrobarate the story of the current complaining witness. This is not a case where a
prior victims are bravely stepping forward to bolster the teslimony of a current victim by
exposing similar details of a prior offenscs that could only be known by prior victiins, or where
prior offenses for which the defendant plead guilly are being introduced to show a pattern. The
supposed independence of the sources of the uncharged offenses is undermined by the extreme

amount of publicity that the present case and the 1993-1994 investigation of Mr. Jackson
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received,
The District Attorney has held an open casting call for witnesses who are willing to make

these types of allegations against Mr. Jackson from 1993 until the present time.? G

Like thc current
alleged victim and his family, the prosccution’s Section 1108 witnesses had media accounts of
the prosecution’s theory at their disposal when they caretully crafted their allegations. prior (o
selling their stories to the tabloids and filing a lawsuit against Mr. Jackson. For the past decade,
anyone who wantcd the District Aftorncy’s ear could simply read the media accounts and come
up with a stary that fit the prosacutior{‘s theory.

2. The alleged witnesses to prigr gcts are inherentlv unbelicvable.

The fact that the best prinr oftense witnesses that the District Attorney is able to come up
with are the same disgruntled former employces and tabloid informants from 1993-1994 spcaks
volumes about the credibility of their proffered cvidence.

There arc strong motivations for the witnesses to lic. In the present casc, unlike in a
typical sexual abusc case, there is a financial motivation to lie, that extends not only to the
alleped victims, but also to third parties. Many of these witnesses have already tasted the
financial rewards that come from making false allegations about a celebrity to the tabloid press.
Others have enjoved financial settflements when it was determined that settling the false claims
would come at a lower cost than defcnding against them.

The witnesses also have axcs to grind against Mr. Jackson. The witnesses who worked
for Mr. Jackson are disgruntled, not only because they lost their jobs, but because they were
publicly huwmiliated in their failed lawsuit against Mr. Jackson. Other witnesses have been

thoroughly discredited based on the significant amounts of money they received from the tabloid

> 8ec, i.e., the February 6, 2003, press release locuted on the District Attorney's website
./ lwww countyofsb.org/da/docurgents/PR-Michacl%20 ackson pdf) in which the District
Attomey statcs that the 1993-1994 investigation of Mr. Jackson has remained “open, but
inactive’ and that “the case could be reactivated upon the discovery of new, credible evidence or
victims willing to cooperate.”
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press. Thesc factors are not typically prescnt in sexual abuse cases, however, here, they cannot

be ignored.
3. The current alleged victi and eforc telling their new
stoly.

Furthermore, this is a situation in which the @l s stories conformed to other stories
only because they met with (N EIR. the attomey for —, p;iof to méking
their allegations. He then sent them to his forensic psychiatiist, - The QI never
made any of these allcgations prior to mecting with Mr. (JEIPand Dr. @I despite the fact
that thcy were represented by counscl and had numerous opportunities to make the allcgations.

They uot only did not make the so-called “‘similar” allegations before they sa\w-

and G, they didn’t make any allegations at all. Therefore, any alleged similarity with
claims made by Mr. -and Dr.@'s prioc client is not coincidental.
II.

C GESINT 108 MOTIONIF THEY ARE A TO BE INTRODUCED
AT TRIAL

Mr. Jackson is entitled to rebut the prosecution's Section 1108 and 1 101(b) evidence and
to put on a defense case as to each uncharged offense. Mr, Jackson has the right to confront and.
cross-examine his accusers. This cross-examination wouid undoubtedly include a tremendous
amount of impeachment matcrial.

Furthermore, Mr. Juckson is cntitled to rebut the prosecution’s evidence with a
“presentation of character evidence of all three types ~ opinion evidence, reputation evidence,
and evidence of specific acts pertinent to the character trait in question.” (People v. Callahan
¢1999) 74 Cal.App.4th 356, 378.) A defendant is also entitled to present evidence that he was
acquitted of the uncharged offenscs. (People v, Mullens (2004) 119 Cal.App.4th 648, 670.) It

follows that a defendant must be allowed to introduce evidence thst a grand jury heard the prior
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offensc testimony and that an indictment Wwas not returned, and thet a civil jury found these

witnesses to be unconvincing.

111,
CONCLUSION

For the above stated reasons, Mr. Jacksoh objects to the introduction of the prosecution's

proposed Section 1108 and 1101(b) testimony.

Dated: January 3, 2005
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